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bona fide guests, and the proviso of § 3, permitting the purchase and 
sale of warehouse receipts for liquors in bonded warehouses, as a 
bonded warehouse cannot be regarded as a mere convenience contrib- 
utory to the dwelling. 

The court further held that Section 37 of the act, providing that 
nothing therein shall prevent the transportation of liquor to bonded 
warehouses or to any wholesale druggist for sale to such druggist 
for purposes not prohibited, permits transportation to bonded ware- 
houses, but not from such warehouses, except when being transported 
to a wholesale druggist for sale to him for purposes not prohibited, 
especially in view of title 2, Section 6, permitting distilled spirits to be 
withdrawn from such warehouses for denaturing or for deposit in a 
bonded warehouse. 

The court says that the 18th Amendment and the' National Prohibi- 
tion Act, construed as prohibiting the transporting of intoxicating 
liquor intended for beverage purposes from a bonded warehouse to 
the owner's residence, though the liquor was manufactured and law- 
fully acquired before the respective dates of their adoption, do not 
take from property its essential attributes, in violation of the Fifth 
Amendment. 



Landlord and Tenant — Liability for Rent Not Affected by Law 
Making Intended Use of Premises Unlawful. — In Imbeschied v. Ler- 
ner, 135 N. E. 219, the Supreme Judicial Court of Massachusetts held 
that where a lease of premises for the purpose of carrying on a liquor 
business was lawful and valid when executed, the subsequent adop- 
tion of the Eighteenth Amendment, preventing the lessee from con- 
ducting a liquor business on the premises, did not release him from 
liability on his covenant to pay rent, in the absence of any provision 
in the lease for abatement in whole or in part in such event, as the rule 
that a contract which cannot be performed without violating the law 
is void, did not apply. 

The court said in part: "It is the contention of the defendant that, 
because the sale of intoxicating liquors for beverage purposes is pro- 
hibited by the federal amendment making it impossible after its rati- 
fication longer to carry on the liquor business on the demised prem- 
ises, he is relieved from the performance of the covenants in the lease. 
We are unable to agree with this contention. When the lease was 
executed, and for a long period of time thereafter, it was possible for 
the defendant to carry on the liquor business on the leased premises; 
and during that time he was there engaged in that business. The 
contract embodied in the lease was lawful and valid when executed; 
the fact that afterwards the adoption of the amendment prevented the 
defendant from longer conducting the liquor business on the premises 
does not release him from liability under the covenant to pay the stip- 
ulated rental for the entire term, in the absence of any provision in 
the lease that the rent should be abated in whole or in part in the 
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event of such business becoming illegal. As was said in Gaston v. Gor- 
don, 208 Mass. 265, at page 269, 94 N. E. 307, at page 309 : 

" 'But by the express terms of the lease rent would still have been 
due. The inference is unavoidable that if it had been intended to 
make this whole instrument dependent upon the granting of a license 
to the lessee, a clause to that end would not have been omitted. The 
lessee has bound himself in unmistakable language to pay the rent 
without any qualification dependent upon his failure to obtain the nec- 
essary authority from public officers. Although this mischance ren- 
ders it impossible for him to make the valuable use of the property 
which was contemplated, that was a contingency which ought to have 
been foreseen, and some anticipatory provision of partial or entire ex- 
oneration from liability inserted in the lease if such was the intention 
of the parties.' 

"We are unable to perceive any distinction in principle between the 
facts in the case last cited and those in the case at bar. The inability 
of the defendant to carry on the liquor business because of the pro- 
hibition contained in the federal amendment cannot relieve him from 
his contract, any more than he would be so exonerated in the event 
that the vote of the city had been against the sale of intoxicating liq- 
uors, or the licensing board had refused to grant him a license to be 
exercised on the leased premises. The sale of intoxicating liquors is 
well known to be a subject of regulation, restriction and prohibition 
by statute and by constitutional amendment. If the defendant desired 
to have protected himself from liability to pay rent, a clause for that 
purpose should have been inserted in the lease. He seeks to invoke 
the familiar rule that a contract which cannot be performed without 
violating the law is void. This is a good rule of law, but it is not ap- 
plicable to the present case. It is well settled that a tenant is liable 
for rent in the absence of stipulation if a building upon leased prem- 
ises is destroyed by fire. Davis v. Alden, 2 Gray, 309; Roberts v. 
Lynn Ice Co., 187 Mass. 402, 73 N. E. 523. We cannot doubt that the 
defendant is liable upon his covenant to pay rent, notwithstanding the 
adoption and ratification of the Eighteenth Amendment during the 
term of the lease. Taylor v. Finnigan, 189 Mass. 568, 76 N. E. 203, 2 
L. R. A. (N. S.) 973; Gaston v. Gordon, supra; Robbins v. McCabe, 
239 Mass. 275, 131 N. E. 799; Goodrum Tobacco Co. v. Potts-Thomp- 
son Liquor Co., 133 Ga. 776, 66 S. E. 1081, 26 L. R. A. (N. S.) 498; 
Houtson Ice & Brewing Co. v. Keenan, 99 Tex. 79, 88 S. W. 197." 



Lost Property— Rights of Finder of Treasure Trove.— In Vickery 
v. Hardin, 133 N. E. 922, the Appellate Court of Indiana held that 
where a workman, while excavating for a cellar under an old house, 
discovered about five inches below the surface, an earthen jar contain- 
ing $1,325 in gold, he was entitled thereto as "treasure trove", as 
against the owner of the land and as against the heirs of one supposed 
to have secreted the treasure. 

The court said in part: "The question here presented involves the 



